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cannot recover for injuries occasioned 
by those appliances being defective : 
Hayden v. Smitlwille Manuf. Co., supra; 
Priestly v. Fowler, supra ; Seymour v. 
Maddox, 16 A. & E. N. S. 326 ; Williams 
v. Clongk, 3 Hurls. & Norm. 258 ; Hard 
Admr. v. Vt. §■ Con. Railroad Co., supra. 
And if the employee has knowledge 
of the defects, and the master not, the 
latter will not be liable : McGlynn v. 
Brodie, 31 Cal. 376. 

So, where both parties know of the 
defects, each takes the risk, and the 
master will not be liable unless he gives 
special directions : Ind. fr Cin. Railroad 
r. Love, 10 Ind. 557. 

Where the defects are not known, and 
could not be learned, as concealed 
defects in the timbers of a bridge, the 
master is not liable : T. P.fr W. Rail- 
way Co. v. Conroy, 61 Ills. 162. 

Nor where the character and suffi- 
ciency of a railroad switch is unknown : 
Ladd v. Neto Bedford Railroad Co., 
119 Mass. 412. 

Nor from the falling of the roof of a 
mine : Hall v. Johnson, 3 Hurls. & C. 
589. 

Nor where a machine was used for a 



dangerous and improper purpose, and 
one for which it was not provided nor 
intended: Fetch v. Allen, 98 Mass. 572. 

Nor where the defect in a ladder was 
unknown : Chicago Sf Alton Railroad Co. 
v. Piatt, 89 Ills. 141. 

But it is the imperative duty of the 
master to select fit and competent ser- 
vants, and he will be held guilty of 
negligence if he fails to do so : Oilman 
v. Eastern Railroad Co., 10 Allen 238; 
Warner v. Erie Railway Co., 39 N. Y. 
468 ; Frazier v. Perm. Railroad Co., 38 
Pcnn. St. 164 ; Lawler v. Androscoggin 
Railroad Co. , 62 Me. 466. 

It has been held, however, that where 
a servant of good character and proper 
qualifications has been employed, these 
traits will be presumed to continue in 
him until the master has notice of a 
change, or of such faets as would put a 
reasonable man upon inquiry: Chapman 
v. Erie Railway Co., 55 N. Y. 585. 

Where the ground of liability is the 
neglect to select fit and competent ser- 
vants, this must be specially alleged : 
Lawler v. Androscoggin Railroad Co., 
supra. C. H. W. 



/Supreme Court of Missouri. 

THE STATE v. COLLIER. 

Where a candidate for a public office publicly pledged himself to the voters 
of his district that, if elected, he would perform the duties of his office for less 
than half the fees allowed by law, and in consequence of such representations 
and pledge, taxpayers were induced to vote for him, who would not otherwise 
have voted in his favor, whereby he was elected : Held, that such an offer and 
pledge tended to corruption, was demoralizing in its tendencies and utterly sub- 
versive of the plainest dictates of public policy, and that the title to the office 
thereby obtained was invalid. 

On demurrer to quo warranto. It appeared that at a conven- 
tion of the taxpayers of Callaway county, held in August 1878, to 
nominate candidates for certain offices, the respondent offered a 
resolution that the nominees of the convention should pledge them- 
selves to perform the duties of the offices to which they might be 
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elected, for much less than the compensation allowed by law ; that 
respondent was nominated at said convention for the office of Pro- 
bate Judge, made the pledge above referred to, and at the election 
following received a majority of the votes for said office. The 
Attorney-General filed an information for a quo warranto, to 
which respondent demurred. 

The opinion of the court was delivered by 

Sherwood, C.J. — The legal sufficiency of the information being 
questioned by the demurrer, requires at our hands an examination 
into such alleged sufficiency. 

Every one will concede that it is of the first importance that 
popular elections should be conducted in such a way as to exempt 
them, so far as the infirmities incident to human agencies will 
permit, from improper influences. Here the demurrer confesses 
that, being induced by the offers of respondent to take for his own 
use only $1200 out of $2600, the aggregate fees of the desired 
office of Judge of Probate, two hundred of the voters and taxpayers 
of the county, who would otherwise have voted for respondent's 
rival, changed their purpose and voted for respondent, who, but 
for such offers and their acceptance, would never have been elected. 
These admissions of the demurrer throw the burden of the assumed 
lawfulness of his acts upon the shoulders of the respondent, and 
the question arising upon the admitted facts is, whether the means 
employed by him to secure his election were lawful means — means 
such as this court can sanction, when the respondent, called upon 
by our writ of quo warranto to disclose his title to the office 
of Judge of Probate, discloses also that his title must, for its 
validity, ultimately rest upon the means of whose employment the 
state in her information complains. 

In the recent case of State v. Purdy, 36 Wis. 213 ; s. c. 14 
Am. Law Reg. N. S. 90, the question raised by this information 
was learnedly and exhaustively discussed, and in such a manner as 
to leave nothing to be desired, and the conclusion there reached 
that means similar to those employed in the present instance were 
not to be tolerated, and that the title to the office secured thereby 
would be declared invalid. There the contest was between two 
individuals as to which was entitled to the office of county judge ; 
the relator claiming it in consequence of the reception of twenty- 
three more votes than the incumbent ; but the latter claimed in his 
Vol. XXVIL— 97 
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answer that the salary of county judge was fixed at $ 1000, that 
relator, being a candidate for the office, published and circulated 
through the county a promise, addressed to the electors thereof, 
that if elected county judge he would perform all the duties, and 
furnish an office, and all other incidentals except the record books, 
for $600 per annum during his term, and that. solely by this offer, 
one hundred of the voters of the county were induced to vote for 
relator, thus securing his election. This was held sufficient on 
demurrer. 

I am unable to distinguish this case in principle from that one. 
Here, it is true, the result of respondent's action, if he complied 
with his promise, will not be, as there, the enriching of the county 
treasury — by refraining from withdrawing therefrom a sum of 
money, and thereby benefiting, pecuniarily, each taxpayer in the 
county — but the legal effect of the offer of the respondent is in 
nowise different; for while he does not propose to enrich the 
treasury of the county, as in the Wisconsin case, he does propose 
to impoverish himself, and benefit every suitor who might come 
before him in his judicial capacity, by diminishing his lawful fees 
to less than one-half their usual rate. In other words he appealed, 
and the demurrer admits he was successful in that appeal, not to 
the fair and honest judgment of the voters touching his qualifica- 
tions and fitness for the office to which he aspired, but to the 
cheapness with which he would discharge his judicial duties. He 
said to the voters in effect and with effect, "Elect me Probate 
Judge of your county, and no suitor who comes before me shall 
ever be charged even half the fees which the law allows " — thus 
making the office which he sought not a matter of qualification, 
but of bargain and sale. It is not necessary, in this case, to show, 
as claimed by respondent, that he or those who voted for him, have 
been guilty of the crime of bribery in its strict sense. In in- 
stances involving the freedom and purity of elections, that term 
possesses a broader significance. As is well said in the case above 
cited, " It may properly be employed to define acts not punishable 
as crimes, but which involve moral turpitude, or are against public 
policy." And there the court held that, though the answer did 
not contain allegations of fact, showing that the relator, or any of 
the voters of the county, had been guilty of the criminal offence 
of bribery, yet that answer was sufficient ; and that acts falling 
short of that crime in its more restricted and technical meaning, 
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would justify the rejection of votes cast for the party made 
successful by the employment of the unlawful means. And 
Hawkins' Pleas of the Crown is quoted from extensively, and 
fully supports the position taken, where he says : — 

"Also bribery sometimes signifies the taking or giving of a 
reward for offices of a public nature ; and certainly nothing can be 
more palpably prejudicial to the good of the public than to have 
places of the highest concernment, on the due execution whereof 
the happiness of both king and people doth depend, disposed of, 
not to those who are most able to execute them, but those who are 
most able to pay for them ; nor can anything be a greater discour- 
agement to industry and virtue, than to see those places of trust 
and honor, which ought to be the reward of those who, by their 
industry and diligence, have qualified themselves for them, con- 
ferred on such who have no other recommendation but that of being 
the highest bidders ; neither can anything be a greater temptation 
to officers to abuse their power by bribery and extortion, and other 
acts of injustice, than the consideration of the great expense they 
were at in gaining their places, and the necessity of sometimes 
straining a point to make their bargain answer their expectation:" 
vol. I., ch. 27, §3. Again, the learned author says: "It is of 
the utmost importance to the public welfare that, in the adminis- 
tration of the government, none but persons competent to perform 
the duties of their offices should be admitted into any department. 
But if the sale of offices were allowed to those who have the 
patronage and appointment, it is evident that there would be the 
greatest danger of situations being filled, not by those whose 
talents fitted them for the station, but whose purses enabled them 
to obtain it. The sale of offices may, therefore, justly be ranked 
as an offence against the political economy of the state:" vol. I., 
ch. 32, p. T48. 

In Tucker v. Aiken, 7 N. H. 140, a similar view was taken, 
concerning a practice which had obtained of putting up at public 
auction, and disposing of the office of constable to the highest, and 
of collector to the lowest bidder, the court there saying in reference 
to the custom : " It has a tendeney to divert the attention of the 
electors from the qualifications of the candidates, to the terms on 
which they will consent to serve, and makes the choice turn upon 
considerations which ought not to have an influence." The dec- 
trine in that case, so far as concerns public offices, met with approval 
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in Massachusetts, the court in Alvord v. Collin, 20 Pick. 428, say- 
ing: "We fully recognise the validity of the objection to the sale 
of offices, whether viewed in a moral, political or legal aspect. It 
is inconsistent with sound policy. It tends to corruption. It 
diverts the attention of the electors from the personal merits of the 
candidates to the price to be paid for the office. It leads to the 
election of incompetent and unworthy officers, and on their part to 
extortion and fraudulent practices to procure a remuneration for 
the price paid. Nor can we discover a difference in principle 
between the sale of an office for a valuable consideration and the 
disposing of it to a person who will perform its duties for the low- 
est compensation. In our opinion, the same objection lies against 
both." And the legislature of Massachusetts applied the principle 
now being discussed in a still more marked manner in the year 
1810. The town of Gloucester, though entitled to six representa- 
tives, for economical reasons, wa3 accustomed to return but two 
members whose pay had by law to be furnished by the town. In 
that year, however, for political considerations, it was deemed 
desirable that the entire number of representatives to which the 
town was entitled should be elected. Whereupon several individ- 
uals, with a view to induce the town to elect a full delegation, gave 
a bond for the use of the inhabitants, conditioned that the whole 
expense of such a representation should not exceed the pay of two 
members. But it was held by the legislature that the election was 
void, though none of the members elected from the town had any 
agency whatever in procuring the execution of the bond. The 
Supreme Court of Wisconsin, after citing the above and other 
authorities, say : " The doctrine which we think is established by 
the foregoing authorities, and which we believe to be sound in 
principle is, that a vote given for a candidate for a public office in 
consideration of his promise, in case he should be elected, to donate 
a sum of money or other valuable thing to a third party, whether 
such party be an individual, a county or any other corporation, is 
void," 

We must regard the cases above cited as conclusive of this one, 
and reiterate the statement that the offers in this case made by 
the respondent differ in no essential particular from the Wisconsin 
case; the offers in each case were equally deserving of condemna- 
tion, and were in spirit and purpose the same. For if bribery in 
its larger sense, in its application to election cases, is the promise 



STATE v. COLLIER. 773 

by the candidate to donate, if elected, a sum of money or other 
valuable thing to a third party, the promise in the case at bar ought 
to be held as falling within the same category, since, though the 
suitors who may have to appear before the candidate when Judge 
of Probate, cannot in the nature of things be designated, yet the 
corrupting tendencies of the offer remain the same: remain to 
swerve the voter from his duty as a citizen, to blind his perception 
as to the question he should consider, the qualifications of the can- 
didate, and to fix them upon considerations altogether foreign to 
the proper exercise of the highest right known by freemen — the 
right of suffrage : a right upon whose absolutely free and untram- 
melled exercise depends the perpetuity of our republican institu- 
tions. 

The transaction of which the state in the present instance com- 
plains may have been entered into with laudable motives, but it is, 
as we think has been successfully shown, decidedly demoralizing in 
its tendencies, and utterly subversive of the plainest dictates of 
public policy. The maxim in such cases should be obsta principiis, 
and it is only by its rigid observance by the courts that the purity 
of elections can be preserved. The legislature of this state has, 
as we are informei, at its last session, enacted a statutory pro- 
hibition against the employment in elections of agencies such as 
have been condemned, thus giving legislative recognition to the 
principles herein enunciated. 

Holding these views, the information will be held sufficient in 
law, the objections taken thereto by the demurrer not well taken, 
and the respondent required to plead further. 

The crime of bribery is defined by money to a voter to go out of town 

Mr. Bishop in his. work on criminal and forbear to vote : King v. Isherwood, 

law (vol. 2 \ 85), to be "the voluntary 2 Keny. Notes of Cases 202. See 

giving or receiving of anything of value Bush v. Railing, Sayer 289, which, 

in corrupt payment for an official act however, was decided on the Stat. 2 

done or to be done." Geo. 2, e. 24, \ 7. 

It has been held to be indictable to So, the sale and purchase of an office 
pay or promise to pay money to a voter of a public nature is considered as a 
to vote for a certain candidate at an kind of bribery and indictable : Hawk, 
election: King v. Cripland, 11 Mod. Pleas of the Crown (8 Lond. ed), Book 
387 ; King v. Plympton, 2 14. Raym. 1, c. 32, p. 748; State v. Purdy, 36 
1377 : Commonwealth v. Shaver, 3 W. & Wis. 213, s. o. 14 Am. Law Reg. (N. 
S. 338. See also Hughes v. Marshall, S.) 90; King v. Taggart, 1 C. &P. 201. 
3 Tyrw. 134 ; 5 C. & P. 150. A distinction is, however, taken he- 
See also, as to a promise to pay tween the election of public officers, to 
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whom for the time being the exercise 
of the functions of sovereignty is intrust- 
ed, and the mere choice of a site for 
a public building ; and bids or pecuni- 
ary offers to secure the location of pub- 
lic buildings at some particular place, 
are upheld as valid : Dishon v. Smith, 
10 Iowa 212. "The former involves 
the integrity of the government and the 
preservation of the principles upon 
which it is founded, while the latter is 
only a matter of public convenience or 
pecuniary interest involving no funda- 
mental principle whatever :" State v. 
Purdy, supra, per Lyon, J. 

Whether such a promise as that made 
in the principal case and in the case of 
Stale v. Purdy, supra, would bo indict- 
able, does not appear even to have been 
decided. The principal case and the 
case of State v. Purdy seem to imply 
that it would not be indictable. But, 
as was well observed in Slate v. Purdy 



and in the principal case, the term 
bribery has a more extensive significa- 
tion than that involved in the use of the 
same term to designate the crime of 
bribery in its strict sense, and may 
properly be employed to define acts 
not punishable as crimes, but which 
involve moral turpitude or are against 
public policy ; and upon this latter 
ground of opposition to public policy 
the decisions in those two cases may 
well be rested. No other cases have 
been found bearing upon the point 
directly involved in these two cases ; 
but they are so .well reasoned and the 
principle of their decision so entirely 
satisfactory that there would seem to be 
no need of fortifying them with author- 
ities, and should similar questions arise 
in the future, they would unquestiona- 
bly be followed. 

Marshall D. Ewell. 



Supreme Judicial Court of Maine. 
SUSAN D. H. BOYD v. SAMUEL L. CARLTON. 

In an action of dower, where the husband had conveyed a tract of land, which 
his grantor subsequently divided and conveyed to several persons, in severalty, 
the plaintiff is entitled to have her dower set out to her in the parcel described in 
her writ, according to the present value thereof, excluding the increase in value 
by reason of improvements made on the same by the defendant or his grantors 
since the husband aliened the tract of which said parcel is a part ; but not exclud- 
ing the increased value by reason of improvements made by the owners of the 
other parcels carved out of the same tract, or by their grantors. 

She is entitled to have her dower assigned in the parcel held in severalty by the 
defendant, precisely as though that parcel had been aliened by the husband as a 
distinct estate, and by a separate conveyance. 

Writ of dower. The facts sufficiently appear in the opinion. 

JST. Webb £ T. H. Haskell, for the plaintiff. 

J. $■ E. M. Rand, for the defendant. 

The general principle we assume to be well settled that the 
dower must be adjudged according to the value of the land at the 



